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vn -> natter ir botorn the court at this tine on 
crop a motion for wucunary judgnent. The fact.?; arc undisputed. 
Tho oolo s to no decided i. one c£ statutory (obstruction 

invo vinj ch Id* in-uranco benefit- ("benefita") . 

The salient facts ora a ; follow.^. r ihe claimant, 
V*lc:ie •>, , w a born n Nov Yore C ; ty on June 22, 1932 

On ire 3, 1 -i>7, .-.Ida . moth sr of the claimant, died 

fully i ijureci unccr the applrtnblt pro 'ra one of the Social 
See irit’ ct. . ci result. Valerio J-i " > ar ;i was found on- 
tit ‘eel to i-ad die reunvo bona, its* froi.i.H rch, 1967 to 
To..ember, 1370 \ :cn :uch benefits wero terminated by ioa.on 
of hor rtinrci ,.oc to Chorlea <5. naidwin on September 12, 1970. 
Ihr cl - '.aar.t ’ j r.i r»i jo to Charles G. hr.ldwin waa terminated 
by divorce or tl : *;ro tr.cla of er.cre. o cruelty ir. a Rhode Islan. 
court if competent jurisdiction cn or about eutember 3, 1971 
Nc; finv no <»r at r,g alimony.or canpirt wns m-ido and none re- 
,'Ue.ted t t "»oint., xt u smpi rt'-nt to note t nat Valerie 
>• P r <: . v. a h it 11 relevant t re*: herein a full tine student 
e-hro c « II. ,o of i-trown Un*ver^it" and under the age of 
- • > lltam 3 ar. :;., fa ther of ♦ he dormant and plaintiff 

it the mutant «w -u t, rnpliod for reent.itlenient to benefits 
n hah.v- f of h daughter on be ember k , 1971. The pin .n- 

t f. Sc 4.0. ,i for eentctlc o* t w-». miti- lly con. jd -n 
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M&r-h 1 , 197 . Upon roconsidarnt:on, it va<. again denied on 
Juno 19, 1)7, . ^r,tly, an , drami. trat'.vo 2 ,aw Jud'.e of the 

Tiurenu of H6>^nr and ojiealn dcnioct the apolLent Lon on 
scomber 1, 197 . « a result, plaintiff ha.a exhausted his 

adr:unist cat i.ve xarcedres end now petition. this court for re¬ 
lief. 

The -j ilicible statute is specific and tjuite clear. 

Title 42 j 402 id) state* in pertinent part« 

” U\ 1) very child tub defined in section 
4 S c of thm title! of an individual entitled 
ti old-: jo or disability insurance benefits, or 
ol an inclA' Ldu^i who dies >. fully or currently 
insured i r: ).v< du»l, ■£ such child— 

( ^> h's filed application for child's 
mui'-nee benefits, 

n * ir- Yt fr 

s .all bo ntitled to *' child's insurance benefit 
for each . onth, beginning With the first jnont.h 
i ftcr igunt 1950 in which such ch l.d beconie., no 
ontitic ’ to tuch insurance 1 enef t.r and ending 
with the .ont.h preceding wh chevtr of toe follow¬ 
ing fir.-t occurs— 

\ the r.onth in ihich such child die-- 
or i rrieo 

*» fr * r 

(« child whose entitle.enfc to child''* in- 

aur: ncc benefit* on tho b'-■ i- or the W ije:> and 

;:olf-c <1 ay ent rcoroe of an in ared md:viduai 











At 


tenrinatet w th the month preceding the month in 
whxc-j such child attained the age of IS, or w*th 
p au ^sequent month, nay ?gain become entitled to 
nuch benefit . (pro vide d no e ven t spec ifie d in 
parngrapl (1, ( /; nan o c curred ; beginning with 

the first month thereafter in vhich he— 

(A) (i) is a full-tiso student or is 

under a disability (as defined in section 
423(d) of th is title) . and (ii) had not 
attained the ago of 7., or" (omphnais added). 



Moreover, the fecretary of Health, education nnd Welfare has 

promulgated re illations to further clarify and imolemont this 
l 

statute. 

Plaintiff has abandoned his claim that the benefits 
should net have fc* n terminated as re.ult of the claimant's 
marriage. Rather plaintiff contends that marriage may termin.it 
benefits, but cnee the marriage hns been legally dir solved the 
benefits ohouL flow again. The c.ru of plaintiff's contention 
is that in order t ~> bo permanently precluded from receiving 
tanofits, ono nuot marry ind regain married. Ihe more act 
of irnrria je is not enough to work a x;rm-inent preclusion, in 
support cF thi . contention, plaintiff asserts thnt Congress 
intended the tioci.r 1 Security ct ("act") to be remedial in 


/'I Title <0 ( K . 404. 3i0 (b ; Title ,0 C R * 404.321 (b)i3). 










nature. Ftrtherraoro, plaintiff *3 argument continues that 

the courts should liberally construe the statute and resolve 

3 

any doubta in £avor of coverage. Indeed, plaintiff main¬ 
tains that exclusions carnot be accomplished by resort to 

/4 

overly formalistic interpretations. Concomitantly, obvious 
exceptions should bo read into the statute where to do so is 
noceosrry to effectuate ita purpose. 

.".drt it tedly, the *ct is a remedial statute and shoul 
be liberally construed. However, this does not mean that the 
court may legislate where Ccngreua has chosen not to. It is 
apparent fror a reading of Title 4 1 U.S.C. <j 402 id), which 
thic court believes to bo unambiguous, that the act of 
marriage is intended to operate as a perma nent bar to the re¬ 
ceipt of benefits. No where is it mentioned that a divorco 
shall reentitle n claimant to benefits previously terminated 
by act of marriage, if congress h^d intended di; orce to have 
cuch an effect, it would have been explicitly set fort \ in 

/*£_ Ha berm a n v. ..’inc h, 4id .2d 664, 666-67 (7d Cir. 1969). 

/3 Herbst v. inch . 473 1 .2d 771 (hi C:r. 1977). 

/4 '-idern - ^n v _ lUch^rdr.on , 415 ,.d 1728 (2d Cir. 1971), 

rev ers ing, 329 F.Supp. 636 U.N.N.Y. 1971). 

,5 Schmiedigin v Celebre- e, . 45 .Hupp. 825 (O.D.C. 1965). 
















Title 42 U.S.C. i 402 (d, . f iha remarks of Judge Keinfeld in 
He r: berr y. / inch, 321 .Gupp. 1367 (S.b.M..1971), are par- 
ticjinrly in;)tr^tivo xn ?• situation such as this. Tn lerrber ; 
the court stated; 

"however compelling the facts may be in the 
instant case, the court does not have the power 
to amend the legislative act in order to rectify 
the alleged tor.cjresfi-onal ‘oversight'. To do eo 
require ; the court to legislate x nd not to inter¬ 
pret a statute which is clear end unambiguous." 

Id . at 1369. 

The court also cannot overlook Social Security Rul¬ 
ing 67-33 and the regulations promulgated by the Secretary. 

A Social Security Ruling which interprets* the law n*> applied 

to the partictier f *cta of r case does not have the effect of 
/C 

law. Nevertheless, in r situation, such ns the instant 
one, where therj io no case law interpreting the effect of 
divorce on reent itlewe.nt to benefits, the holding of the ad¬ 
ministrative agency should bo paid deieronce, Social Security' 
Ruling 67-33 involved an application for reentitlement to 
benefits by an individual whose benefits were terminated in 
1961 upon his reaching the age of 16. In that matter, the 
claimant married in .ebruary, 1963; the marriage ended in 

'll ban ner v. .’inch , 413 ,2d 267, 260 (5th Cir. 1969). 










divorce in August, 1063? and on ugust 26, 1365, the claimant 
filed an application for raentitlament to benefits ns a full- 
tii«a student under tho Social Security / mondroents of 3965. 

In holding that tho claimant's marriage precluded him from re 
entitlement to l>encfLtu, the social security ,’dir.inistrotion 
stated; 


liecauee c. married in I9b3, after he had been 
entitled tc benefits on R*s comings record, section 
.(2(d){ 7, specifically proclx ies hie reentitlemont 
to child*i» insurance bandit on that earnings record, 
e "on though his marriage termn. ten in divorce and he 
wuu unmarried at the time be applied for rcentltlemant 
in /uguut 1965 " 

Similarly, the applicable regulations indicate that the claim 
ant in the care at bsr is not rear.titled to benefits. Title 
20 CvK § 404.320 (b) provides: 

child whose entitlement to benefits ter¬ 
minated with the month before the month in which 
he attained age 18 , or later, rru y thereafter ( pro - 
3ti M.no event specified in paragraph fb) (") and 
H_—or <04,3 1 h«~a occurred ) again become cn- 

to such benefit! upon filing application for 
such rcent•tlement, beginning with the first month 
after such termination in which he i» o full-time 
student end h~e not attained the age of 22.'* 

* (emph*s £, added) . 

here, one of tho events specified m paragraph (b) ( 2 ) and 

_7 

(3) of 5 404.321 has occurred. The claimant wah married 


l itle .< C :t 5 404.3 1 (b (3 states in relevant pnrtf 
“(b) The last month for which a child is 
entitle*-, to v child*, in ;urance benefit is the 


7 
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on September 1?, 3970 thereby precluding hei from reentitlement 
to benefits. 

Accordingly, it is 

ORDERED that the plaintiff's motion for summary judgment 
iB denied, and it is further 

ORDERED that the defendant' s mot i.on for summary judgment 
is granted. 

Submit order in accordance with tills decision. 


s/ Anthony J. Travia 
U • S • U. if. 


/!_ (cont'd) north before the month in which any one of the 

following events first occurs: 

(3) the ch?ld marries . . . ." 









